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The 16th April 2012 


No. 2970 - IR - ID - 16 / 2010 -LESI. — In pursuance of Section 17 of the Industrial Disputes Act, 
1947 ( 14 of 1947 ), the Award , dated the 25th February 2012 in Industrial Dispute Case No. 23 of 
2010 of the Presiding Officer, Industrial Tribunal, Bhubaneswar to whom the industrial dispute 
between theManagement of Odisha Forest Development Corporastion Ltd., Dhenkanal (C ) Division , 
Dhenkanal and their workman Shri Khirod Kumar Jena was referred to for adjudication is hereby 
published as in the Schedule below : 


SCHEDULE 


IN THE INDUSTRIAL TRIBUNAL , BHUBANESWAR 


INDUSTRIAL DISPUTE CASE No. 23 OF 2010 

Dated the 25th February 2012 


Present : 


ShriRaghubir Dash , O.S.J.S. (Sr. Branch ), 
Presiding Officer, 
Industrial Tribunal, 
Bhubaneswar. 


Between : 


.. First Party —Management 


TheManagement ofOdisha 
Development Corporation Ltd., 
Dhenkanal (C ) Division , 
Dhenkanal. 


And 


. . Second Party Workman 


Its Workman Shri Khirod Kumar Jena , 
C /o Shri Khetrabsai Jena, 
At/P.O . Kharikhol, 
Via Athagarh , 
Dist . Cutack . 
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Appearances : 


Shri B. K. Patnaik , A.L.O. 


For the First Party — Management 


.. For the Second Party –Workman 


Shri S. Mohanty , 
Representative . 


AWARD 


This is a refefrence junder Section 10 of the IndustrialDisputes Act, 1947 ( for short , the Act ) 
made by the Government of Odisha in the Labour & Employment Department vide their Order 
No.3734 - ID - 16 / 2010 -LE ., dated the6th May 2010 . 


"Whether the termination of services of Shri Khirod Kumar Jena , Watcher with effect 
31st July 2001by themanagement of M /s Odisha Forest DevelopmentCorporation 
Ltd., Dhenkanal (C ) Division , Dhenkanal is legaland/or justified ? If not,what relief 
Shri Jena is entitled to ? " 


2. The case of the second party -workman is that on 15-11-1982 he was first appointed as a 
Watcher against a parmanet post by the Divisional Manager, Odisha Forest Development 
Corporation (OFDC ), Dhenkanal. After such engagementhe had worked in different places within 
the said Division . On 7-7-1992 he was illegally retrenched by way of refusal of employment. On a 
dispute raised by him thematter was referred to the Labour Court, Bhubaneswar who passed an 
Award on 31.1.2000 in I.D. case No. 137 of 1994. On the strength of that Award he was reinstated 
without anyback wages. After his reinstatement the workman challenged the Award on the refusal 
of grant of back wages and other service benefits. he also demanded for his absorption in a 
permanantpost as similar benefitwas given to his juniors . After his reinstatement the second party 
was discharging his duties sincerely but the management once again terminated his service with 
effect from 31-7-2001 without any rhyme and reason . Tuhe statutory requirements of a valid 
retrenchmentwere not complied with . By the time ofhis retrenchmenft his juniors were allowed to 
continue . After his retrenchment the managementrecruited employyees to fillo up the post in which 
the workman was working . Ity is the specific case of the workman that the first party corporation 
being an " industrial working under it the provisions of Section 25 - N of the Act should have been 
complied with before his retrenchment. 


3. The first party in its written statement has stated that the second party was engaged in 
Narasinghpur Subdivision under Dhenkanal division of the Corporation on daily wage basis . His 
engagementwas purely temporary and it was subject to availability ofwork . Due to wantof work he 
was disengaged with effect from 1-7-1992 . However, in complience of the Award passed by the 
Presinding Officer,Labour Cour, Bhubaneswar in I.D. case No. 137 of 1994 the workman was re 
engaged with effect from 24-2-2000 to work on daily wage basis . On 31-7-2001 his service was 
terminated on due compliance of the provisions contained in Section 25 - F of the Act. The 
management had attempted to serve retrenchment order along with notice pay and compensation 
on the workman but he refused to acept the same. According to the management, the workman 
was retrenched as per the decision of the corporation s Board of Directors in their 188th meeting 
held on 26-6-2001 to retrench all temporary/adhoc / consolidated workers due to ban on tree felling 
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as well as continuous fiscial loss sustained by the corporation . Along with the workman 22 daily 
wage workers working within Dhenkanal division of the corporation were retrenched with effect 
from 31-7-2001. Themanagement does not agree that it being an “ Industrial establishment” the 
provisions of Section -N of the Act should have been complied with . 


4. The following issues have been settled : 


ISSUES 


(i) “Whether the termination of services of Shri Khirod Kumar Jena , Watcher with 

effect from the 31st July 2001 by the management of M / s Odisha Forest 
Development Corporation Ltd.,Dhenkanal (C ) Division , Dhenkanalis legal and /or 
justified ? 


( iv) If not,what relief Shri Jena is entitled to ?” 


5. The workman has examined himself as W.W. No. 1. No other witness is examined on behalf 
of the workman . IOn the other hand , the management has examined two witnesses . M.W.No. 1 is 
a watcher and M.W.No.2 is an L.D.Assistant, working in the Dhenkanal division of the corporation . 
Exts 1 to 7 have been marked on behalf of theworkman and Exts . A to J have been marked on behalf 
of the management. 


FINDINGS 


6. Issue Nos. (i)—The dispute under reference is with regard to the legality and /or justifiabilifty 
of the termination of service of the second party effected from the 31st Jyly 2001. Regarding 
completion of one years of continuous service preceding the date of retrenchment there is no 
dispute between theparties. The management s plea that the requirements ofSection 25 -F of the 
Actwere duly complied with at the time of the impugned retrenchment is also not under challenge . 
The real dispute is with regard to the applicability of Sectionh 25 -N of the Act to the establishnentof 
the firstparty . Admittedly , there is non - compliance of the requirements of Section 25 -N of the Act. 
Therefore , if it is found that the provisions contained in Section 25 -N of the Act are applicable to the 
case in hand , then the order of retrenchmentwill be illegal. Therefore , it is to be examined as to 
whether the corporation is an “ Industrial Establishment” as defined under Section 25 -N should 
have been complied with in order to bring about a valid retrenchment of the second party. 


In support ocf the claim that the corporation is an industrial establishment” as defined under 
Section 25 -L of the Act, learned Advocate for the workman has placed reliance on a decision in 
Uttaranchal Forest Development Corporation and another Vrs. Jabar Singh and others , reported in 
2007 ( 113 ) FLR -1 ( S.C .). In the reported case the establishment ofUttaranchal Forest Development 
Corporation is held to fall within the definition of industrial establishment” as contained in Section 
25 - L of the Act. Accepting the argument that the work of cutting of trees and converting them into 
logs constitute manufacturing process for the purpose of Section 2 (k ) of the Factories Act, 1948 
and that the various areas of the forest were the said work is being conducted would form part of 
the Factory for the purpose of Section 2(n ) of the said Act, Hon ble Supreme Court have held that 
Uttaranchal Forest Development Corporation fall within the definition of “ industrial establishment" 
as contained in Section 25 - L lof the Act. 
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For the purpose lof Section 2 (k ) and 2 (n ) of the Factories Act the first party corporation seems 
to be in the same footing as the Uttaranchal Forest Development Corporation . It is not in dispute 
that the main function of trees and converting then into logs. Therefore , the first party in “ industrial 
establishment" as defined under Section 25 - L of the Act. 


7. Admittedly , while terminating the services of the second party the provisions of Section - 25N 
of the Act have not been complied with . Therefore , as per the provisions of sub -section (7 ) of 
Section 25 - N of the Act the retrenchment is deemed to be illegal from the data date on which the 
notice of retrenchmentwas given to the workman .However, the retrenchment cannot be said to be 
unjustified . Retrenchment lof a large number of employees working with the corporation on daily 
wage /consolidated /adhoc/ NMR basis was affected on the ground of reduction of work of the 
corporation as well as its poor financial condition . Ext.C os a circular issued by the corporation 
wherein the circumstance under which themanagementwas compelled to retrench a large number 
of such employees have been mentioned in a nutshell besides the procedure for retrenchment to 
be followed by different authorities of the corporation . By the time ext.C was issued the judgment of 
the Hon ble Supreme Court in Uttaranchal Forest Development Corporation Vrs. Jabar Singh (supra ) 
had not yet been delivered . It appears , the first party was under an impression that in thematter of 
retrenchment of its workman Section -F of the Act would be applicable . Be that as it may, the 
retrenchment under consideration though justified , it is illegal. 


8. The second party challenges the legality of the retrenchment on further grounds such as 
non - observance of Section 25 - G and 25 - H of the Act. In claim statementr he has made bold 
allegations that afterhis reyrenchment the management recruited new employees to fill-up different 
posts in which he himselfwas aworking and that while his juniors were retained by the management 
he was terminated from service . In this regard he has adduced evidence saying that after his 
termination his juniors who were retained in employmentwere regularised in services. Hespecifically 
named one Srikanta Kumar Pradhan ,Watcher as one ofhis juniors .While adducing further evidence 
he has stated that Rabindra Kumar Pand and Ramesh Ch . Jena, though junior to him ,have been 
regularised in services . The regularisation of services of the workman vis- a - vis his juniors is not 
the subject matter of dispute . With the materials available on record there cannot be a definite 
conclusion that while regularising their services themanagement had ignored the senciority of the 
second party . Because , it is not disputed by the workman that earlier his service was terminated 
with effect from the 7th July 1992 and under an Award of the Kabour Court he was reinstated on 24 
2-2000 but without any back wages . The management does not admit that workman junior to the 
second party were regularised in service . On behalf of the first party it is argued trhat the workman 
cannot claim seniodrity from the date of his first party engagement as he was not under the 
employment of the first party from the 7th July 1992 to 24th February 2000. The argument seems 
to be justified . In this proceeding it is not within the scope of the reference to decide whether the 
workman should be deemed to be in continuous service with effect from the date of his first 
engagement. Thus, it is found that the workman has failed to establish infraction of Section 25 -G 
and 25 - H of the Act. 


Issue No. (i) is therefore, answered against the management. The retrenchmentmaybe held 
to be justified but it is illegal in as much as Section 25 - N of the Act has not been compled with . 
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9. Issue No. (ii)- The workman claims for his reinstatement with full back wages and other 
service benefits . The management submits that an order of reinstatement of the workman would 
cause prejudice to themanagement in as much as it no more requires the services of any NMR / 
daily wage /Consclidated / adhoc employees. The workman has filed a copy of the Award passed by 
this Tribunal in I.D. case No.297 of 2008 in which the firat party corporation had been arrayed as the 
first party and in almost similar circumstances this Tribunalhas passed the Award for reinstatement 
of the workman with a lump sum amount of Rs. 10,000 as compensation in lieu of back wages. 
The management, on the otherhand ,has filed copy of Award by this Treibunalin I.D. case No. 5 of 
2004 and 6 of 2004 made against the first party corporation in which under simol;ar circumstances 
reinstattement of the workman concerned has been refused and compensation has been granted 
in lieu of reinstatement and back wages . 


10. The second party had completed little more than one year of continuous service by the 
timehe was retrenched . Of course , in the first spell of his employment he had completed around 
ten years of continuous service after which his service was terminated with effect from the 1st July 
1992 and under an Award he was re - engaged with effect from the 24th February 2000 without 
allowing him to get back wages . In the earlier Award there is no observation as to whether the 
period ofhis disengagement should be counted for the purpose of continuity of service . Therefore , 
in my considered view it is to be presumed that the period of disengagement of the second party 
cannotbe taken into account while computing the period of his continuous employment. Therefore , 
it is to be held that the workman had completed little more than one year of continuous service by 
the time the imugned retrenchment was given effect to . 


On the basis of his affidavit evidence it can be said the workman was about 50 years old by 
the time he was retrenched . he claims to have been out of gainful employment ever since his 
retrenchment. He is not a skilled workman . He was working as a watcher on daily wage basis . It 
cannot be said that he could not have taken up manual work at the agse of 50. From the 31st July 
2001 till date he has not rendered any service to the corporation . The management hsa shown 
hthat there no availability of work for such daily wagers. Under such circumstances if the principles 
laid down in Jagbir Singh Vrs. Haryana State Agriculture Marketing Board , 2009 (AIR ) SC 4824 and 
Ashok Kumar Sharma Vrs . Oberoi Flight Services , AIR 2010 ( SC ) 502 are to be followed , then the 
second party should be awarded with compensation in lieu of reinstatementwith back wages. 


However, a submission is made on behalf of the second party that under sub -section (7 ) of 
Section 25 - N of the Act the impugned retrenchment is deemed to be illegal from the date on which 
the notice of retrenchmentwas given to the workman and theworkman is entitled to all the benefits 
under law for the time being in force as if no notice had been given to him . It is submitted that in view 
of the aforesaid provisions contained in sub -section (7 ) of Section 25 - N of the Act, this Tribunalhas 
no option but to grant the relief of reinstatement with back wages and otherservice benefits . It is 
further pointed out that in Uttaranchal Forest Development Corporation scase (supra ), Hon ble 
Supreme Court , taking note of the provisions of section 25 (7 ) of the Act, under similar circumstances , 
have granted the relief of reinstatementwith back wages and continuity of service to some of the 
respondents, who had invoked the jurisdiction of the Industrial Tribunal. The submission that in all 
cases in which there is contravention of Section 25 - N of the Act the relief of reinstatementwith back 
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wages and service continuity is a must is not acceptable . In Hindustan Wire Products Ltd., Vrs . 
Jaspal Singh , reported in 2001 (89 ) FLR 364 the Honble Supreme Court taking the peculiar facts 
circumstancs of that case have refused the relief of reinstatement with back wages and in lieu 
thereof a sum of Rs. 1 lac wasawarded by way of compensation to each of the workman . In that 
case the industry concerned was in financial doldrums and ten facing proceedings before the 
B.I.F.R. under the sick industrial companies Act. 


In the case at hand it is already held thatthe retrenchment is justified though for non -compliance 
of Section -N of the Act it is illegal. Themanagement has shown that it no more needs the services 
of the temporary employees like N.MRs./D.L.Rs. etc .. Therefore , in my considered view the reliefof 
reinstatement with back wages will definitely be prejudical to the first party . Considering different 
aspects such as , duration of employment,nature of employment, the age of the workman , etc. it is 
considered just and appropriate to award a sum of Rs.75,000 (Rupees seventy five thousand ) only 
as compensation in favour of the workman in lieu of back wages . 


11. In the result , the workman is held entitled to get compensation of Rs. 75,000 (Rupees 
seventy five thousand ) only cfrom the firstparty for the illegal retrenchmentwhich the management 
should pay within a period of two monts of the date of publication of the Award in the Official 
Gazette , failing which it shall be liable to pay interest @ 8 % per annum from the date of the Award . 


The reference is answered accordingly . 


Dictated and corrected by me . 


RAGHUBIR DASH 

25-2-2012 
Presiding Officer 
Industrial Tribunal 


RAGHUBIR DASH 

25-2-2012 
Presiding Officer 
Industrial Tribunal 


Bhubaneswar 


Bhubaneswar 


By order of theGovernor 


T. K.PANDA 


Under- Secretary to Government 
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